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In this post-divorce proceeding, the trial court denied
the petition of Elizabeth Gaendol yn Fortson (Mther) for an
increase in child support and other relief against her forner
husband, Ni chol as Honer Fortson (Father). The trial court
granted Father’s counter-petition for contenpt and sentenced
Mot her to seven days in jail for interfering with Father’s
visitation with his mnor child, who was 13 years old at the tine
of the hearing below. Mther appeal ed, raising six issues which

present the foll ow ng questions for our review

1. Didthe trial court err in failing to
conduct the crimnal contenpt proceeding
agai nst Mot her as though she had been
indicted for a crimnal offense, thereby
violating her federal and state
constitutional rights?

2. Does the evidence support the trial
court’s finding that Mdther was quilty of
crimnal contenpt beyond a reasonabl e doubt?

3. Does the evidence preponderate against
the trial court’s finding that no materi al
change in circunmstances occurred so as to
warrant an increase in child support prior to
Decenber 14, 19947

4. Does the evidence preponderate agai nst
the trial court’s denial of a judgnent
agai nst Father for a nmedi cal expense
arrearage owed to the mnor child s
psychol ogi st ?

5. Does the evidence preponderate agai nst
the trial court’s denial of Mther’'s request
for attorney’ s fees?

6. |Is Mdther entitled to attorney’s fees and
court costs for the prosecution of this
appeal ?



The parties were divorced in 1989. Mdther was granted
sol e custody of the parties’ mnor child, N cholas Brock Fortson

(Brock)!, with specific visitation awarded to Father.

In Cctober, 1989, Father filed a petition for contenpt,
alleging that Mother had interfered with his visitation rights.
Mot her was found to be in contenpt and was sentenced to
i ncarceration for tw days; however, that sentence was suspended
“provided there [was] no future show ng of di sobedi ence of the

orders of [the] court by her.”

In August, 1990, Mother filed a notion addressing
educati onal and nedi cal expenses for the mnor child. Father
responded to the notion and al so petitioned the court to change
custody. The court denied both petitions. Father’s appeal of
the trial court’s refusal to change custody was subsequently

affirmed by this court.?

In the current dispute, Mother filed a petition in
Decenber, 1992, to increase child support, and al so requested
that the court find Father in contenpt for his refusal to pay a
certain nedical bill for Brock’s psychol ogi cal counseling.
Father filed a counter-petition asking the court to hold his
former wife in contenpt for again interfering with his visitation

rights. Anmong other things, Father’s petition alleged that

“The child s date of birth is May 7, 1980.

2See Fortson v. Fortson, C/A No. 03A01-9104-CV-00123, 1991 W 170567
(Court of Appeals at Knoxville, September 6, 1991).
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Mot her had denied him Christmas visitation in 1992. On Cctober
18, 1993, the trial court heard proof on the parties’ petitions.
At the conclusion of all the proof, the court took the matter
under advi senent and reviewed the entire record in this case,
including the record of the earlier proceedings. Sonme 19 nonths
| ater, the trial court issued a nmenorandum opi ni on denying

Mot her’s petition for an increase in child support and hol ding
her in contenpt for interfering with Father’s visitation rights.
It sentenced her to serve the original two days of incarceration
t hat previously had been suspended, as well as five additional
days in jail. The trial court subsequently anended its judgnent
to provide for an increase in child support from $450 a nonth to
$668 per nonth, retroactive to Decenber 14, 1994. Mother’s

appeal foll owed.

Mot her’s first two issues address the trial court’s
finding that she was guilty of contenpt for interfering with
Father’s visitation. Mther contends that since the trial court
held her in crimnal -- rather than civil -- contenpt3 she was
entitled to various procedural safeguards, e.g., notice of the
charges, the opportunity to put on wtnesses, the right to
requi re proof beyond a reasonabl e doubt, and the right against
self-incrimnation. She argues that she was not afforded these
protections, that, consequently, her federal and state

constitutional rights were violated, and that her conviction

3. Fortson concedes, and we agree, that the contempt proceedings

agai nst Ms. Fortson were crim nal in nature.
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shoul d therefore be reversed. She also contends that the
evi dence does not support a finding that she was guilty of

contenpt beyond a reasonabl e doubt.

Det erm nations regarding contenpt lie within the
court’s sound discretion and are final, absent any pl ain abuse of
that discretion. Hawk v. Hawk, 855 S.W2d 573, 583 (Tenn. 1993);
Robi nson v. Air Draulics Engineering Co., 377 S.W2d 908, 912
(Tenn. 1964); Sherrod v. Wx, 849 S.W2d 780, 786 (Tenn.App.
1992). Crimnal contenpt proceedi ngs are governed by Rule 42(b)
of the Tennessee Rules of Crimnal Procedure, which provides, in

pertinent part:

A crimnal contenpt except as provided in
subdi vision (a) of this rule shall be
prosecuted on notice. The notice shall state
the time and place of hearing, allowi ng a
reasonable tinme for the preparation of the
defense, and shall state the essential facts
constituting the crimnal contenpt charged
and describe it as such...

Rule 42(b), Tenn.R CimP.* Tennessee courts have overturned
crimnal contenpt convictions where proper notice was not given.
See, e.g., Storey v. Storey, 835 S.W2d 593, 599-600 (Tenn. App.
1992). Thus, it is well-established that a defendant may be
puni shed for indirect crimnal contenpt only after he or she has
been given notice and the opportunity to respond to the charges.

State v. Maddux, 571 S.W2d 819, 821 (Tenn. 1978)(citing Johnson

“Such notice is not required in cases of direct crimnal contempt, i.e.,
where the conduct constituting the contenpt occurs “in the actual presence of
the court” and is witnessed by the judge. Rule 42(a), Tenn.R.CrimP. In the
instant case, the alleged contempt was indirect, in that it occurred outside
of the presence of the court.



V. Mssissippi, 403 U S 212, 91 S.C. 1778, 29 L.Ed.2d 423
(1971); Cooke v. United States, 267 U.S. 517, 45 S.Ct. 390, 69

L. Ed. 767 (1925)).

In addition to notice and a hearing, a defendant in a
crimnal contenpt proceeding is entitled to other constitutional
protections, including the presunption of innocence, the right to
require proof of guilt beyond a reasonabl e doubt, and the right
agai nst self-incrimnation. Gonpers v. Buck’s Stove and Range
Co., 221 U S 418, 31 S.Ct. 492, 499, 55 L.Ed. 797 (1911);
Storey, 835 S.W2d at 599. 1In short, the contenpt proceeding
“must be tried as if the party were under indictnment.” Kornik v.
Korni k, 3 Tenn.Civ. App. (Hi ggins) 41, 44 (1913). Accordingly,
the accused nust be allowed a “chance to testify and call other
wi tnesses in his behalf, either by way of defense or by
explanation.” Inre Geen s Petition, 369 U S. 689, 82 S.C.
1114, 1116, 8 L.Ed.2d 198 (1962); see also Robinson, 377 S.W2d
at 913 (“the freest opportunity should al ways be given [the

accused] to produce his defense.”).

On the notice issue, Father’s counter-petition set
forth his allegations of crimnal contenpt. He charged that
Mot her had interfered with his visitation in the past. He prayed
that she be held in contenpt “for violating his visitation

privileges,” and specifically



[t] hat the Court punish [Mther] by having
her serve the two (2) days in the MM nn
County Jail as required by the [earlier]
Judgnent, and [that the Court] provide
further punishnent for her other violations
of the Orders in this case.

It is clear that Father was not seeking his fornmer wife's

i ncarceration regarding a transgressi on which was wthin her
ability to rectify. He asked that she be jailed for past conduct
whi ch had produced a result, i.e., mssed visitation, that could
not be undone. The counter-petition clearly put Mther on notice

that she was charged with crimnal contenpt.

Mot her al so argues that she was required to put on her
proof before Father offered his proof, thus violating her right
to require proof beyond a reasonabl e doubt and her right agai nst

self-incrimnation. Mther m scharacterizes what happened bel ow.

Both of the parties in this case were seeking
affirmative relief. Mther filed her petition first and was the
first to call her witnesses. After putting on proof with respect
to her various requests for relief, counsel for Mdther engaged

the court in the follow ng coll oquy:

M5. LEE: Ms. Fortson -- Your Honor, in the
countersuit filed regarding visitation would
it beall right if I went ahead and got into
that here or do you want to hear from hin?

THE COURT: No, | think you ought to go into
everything that both offensively and
defensively and M. Trew do the sane.



We find that Mt her sought the perm ssion of the court
to proceed in the manner now being criticized by her. |If the
procedure utilized by the trial court was in error, Mther is
partially responsible for that error and will not be heard to

conplain now Rule 36(b), T.R A P.

Mot her argues that she was precluded fromcalling sone
Wi t nesses she had available to testify regarding her alleged
interference with Father’s visitation. The record does not

reflect that the trial court refused to hear Mother's w t nesses.

After the parties had testified, the follow ng exchange

t ook pl ace anong counsel and the court:

THE COURT: What other w tnesses do you al
have and what are they?

M5. LEE: | have diff WIlard, Your Honor,
who is an expert in dealing with children
wth learning disabilities and will testify
as to Brock Fortson's learning disability and
as to what he needs in ternms of adaptive
materi al .

He is a specialist in this area dealing with
| earning disabled children and is in fact is
a learning disability person hinself and has
per sonal experience in this area.

| also have a witness, two witnesses as to
the events that transpired on Decenber 18,
regarding this Christmas visitation. | don’t
know whet her the Court needs additi onal
testinmony on that issue or not, but we have

t hat avail abl e.

THE COURT: | think you have a witness on that
Decenber 18 visit?

MR. TREW Yes, if the Court wants to hear --
THE COURT: | think | want to just hear M.

WIllard since he’s here to testify. Let’s
try to keep it brief.



At no time were the witnesses in question called by Mdther to
testify. At notime did the court refuse to |let the w tnesses
testify. The record sinply does not support Mther’s contention

that the court refused to |l et her wtnesses testify.

Mot her al so conplains that the court reviewed the
entire court file, as it pertained to the earlier proceedi ngs
bet ween these parties, in nmaking its decision in this case. W
find nothing wong with this. A trial court may take judicial
notice in a post-divorce proceeding of earlier proceedings
bet ween the sanme parties in the sane divorce case. See Rule
201(b)(2), Tenn.R Evid. (“Ajudicially noticed fact nust be one
not subject to reasonable dispute, in that it is either (1)
generally knowmn . . . or (2) capable of accurate and ready
determ nation by resort to sources whose accuracy cannot
reasonably be questioned.”); see also Mandela v. Reynolds, C A
No. 01A01-9303-CH 00126, 1993 W. 236607 at *2-3 (Tenn. App., MS.,
filed June 30, 1993, Todd, J.) (records of prior proceedi ngs
between the sane parties in the sane case are subject to judicial
notice since they constitute unquestionably accurate sources
under Rule 201(b)(2), Tenn.R Evid.). This was particularly
necessary in this case since Father was asking that Mther serve
the two days of incarceration that had earlier been suspended.

Mot her’ s argunent is wthout nerit.

As her |ast argunment on the crimnal contenpt issue,
Mot her conplains that her guilt was not shown beyond a reasonabl e

doubt. Again, we disagree.



On this particular point, it is inmportant to note the

trial court’s explicit finding regarding Mother's credibility:

In all matters relating to custody and
visitation, this Court, both fromthe record
and from observing her denmeanor in Court,
cannot accredit any testinony by nother.

“IOn an issue which hinges on wtness credibility, [the trial
court] will not be reversed unless, other than the oral testinony
of the witnesses, there is found in the record clear, concrete

and convincing evidence to the contrary.” Tennessee Vall ey

Kaolin v. Perry, 526 S.W2d 488, 490 (Tenn. App. 1974).

There was an abundance of evidence that Mther denied

Father his visitation rights. The trial court found as foll ows:

The purpose here then is to show a now cl ear
pattern of conduct and lies by a troubled and
di sturbed parent designed to prevent a nornal
rel ati onship between the child and the other
parent .

Typi cal of the manner in which she has
interfered with visitation, she offered the
father visitation dates for Christmas, 1992,
whi ch he accepted. She then reneged by
“correspondence” which he never received,
eventually requiring the intervention of
attorneys for last-mnute scheduling of

Chri stmas vacation. Mreover, this is the
first tinme the Court has even seen a | audabl e
activity like the Boy Scouts used to inpede a
parent/child relationship.

Qur review of the record convinces us that Mther intentionally
set out to interfere with Father’s visitation. W find in the

record proof of this beyond a reasonabl e doubt.
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We have reviewed all of Mther’s argunents supporting
her contention that the trial court’s crimnal contenpt decree
shoul d be vacated. W find that all of her argunents are w thout

nerit.

Mot her next argues that the trial court erred in
failing to nake the increase in child support decreed by the
court retroactive to the date of filing of her petition seeking

an increase. W disagree.

The trial court initially refused to grant Mother any
I ncrease in child support. In its nmenorandum opi nion of Cctober
18, 1993, the court noted that there had been no showi ng of a

mat eri al change of circunstances, stating that

[ Mot her] has proven only that the father’s

I nconme has increased and that her own

fi nanci al needs, as opposed to those of her
son, have increased, primarily because of her
inability to remai n enpl oyed.

After obtaining new counsel, Mther tinely filed a “Mtion for
New Trial/Mtion to Mddify Judgnent” in which she argued that
there had been a “significant variance” between the child support
previously being paid by Father and the anpbunt due under the

GQui del i nes, given Father’s present level of income. See T.C. A 8§
36-5-101(a)(1); see also Tenn.Conp.R & Regs., ch. 1240-2-4-
.02(3). She also argued that even prior to the advent of the

“significant variance” test, which was effective Decenber 14,
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1994, she was entitled to an increase in child support based upon
the old test, which required a showing of a material change of
ci rcunstances. Accordingly, she sought an increase in support
from $450 per nonth to $668 per nonth, retroactive to the date of

filing of her petition.

The trial court, after hearing argunment on Mdther’s
notion, ruled that Mdther was entitled to the requested increase
i n support, but only retroactive to Decenber 14, 1994. |n doing
so, the trial court opined that it was only decreeing such an
i ncrease because it felt that such an increase was nandated by
the new “significant variance” test. The court adhered to its
original decision that there was no basis for awardi ng an
increase in child support prior to the effective date of the

adoption of the new test.

We do not find that the evidence preponderates agai nst
the trial court’s determ nation that Mdther had failed to show a
mat eri al change of circunstances warranting an increase in child
support prior to Decenber 14, 1994. In this case, there was
evi dence that Mother’s financial situation was severely inpacted
by the fact that she was no | onger enployed full-tine. She
cl ai mred that she needed additional support in order to purchase a
conputer for her son, who suffers froma learning disability; but
the evidence was clear that he had access to a conputer at
school ; that he had been permtted, on occasions, to take it
honme; and that he was being served by specialists at school for

his | earning disability.
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Applying the standard set forth in Rule 13(d),
T.R A P., we cannot say that the evidence preponderates agai nst
the trial court’s child support decree. W find no abuse of

di scretion.

Mot her contends that the trial court should have
awar ded her a judgnent for a bill owed to one of the m nor
child s psychologists, Dr. Terry Mdlnar. The sinple answer to
this issue is that Mdther did not seek a noney judgnent. Her
prayer for relief on this matter asked only that Father “be held
in contenpt for his willful refusal to pay the counseling bill as

set forth herein.”

In denying Mother’s request for relief as to Dr.
Mol nar’s bill, the trial court noted that she had taken the child
to Dr. Mdlnar, only after “renmov[ing] [hin] fromthe psychol ogi st
who, by background, training and experience, was best able to

assi st the parties’ son.”

W find no error in the trial court’s refusal to award
Mot her any relief pertaining to Dr. Mdlnar’s bill. 1In effect,
the trial court found that it was not reasonabl e and necessary.
We cannot say that the evidence preponderates against this
finding. There was evidence that despite his |earning
disability, the parties’ child had been on the honor roll for the
| ast two years and was one rank from being a Eagle scout. The

evi dence supports a finding that this is a fine young man who
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needs | ess psychol ogi cal hel p, and nore support from his nother

i n developing a relationship with his father.

Mot her’s issue with respect to Dr. Molnar’s bill is

wi thout nerit.

\

In her next issue, Mdther argues that the trial court
erred in refusing to award her attorney fees, citing her success
in securing an increase in child support. The issue of attorney
fees addresses itself to the sound discretion of the trial court,
and an appellate court will not interfere absent a show ng of an
abuse of that discretion. Elliot v. Elliot, 825 S.W2d 87, 92
(Tenn. App. 1991); Threadgill v. Threadgill, 740 S.W2d 419, 426
(Tenn. App. 1987). In this case, Wfe was partially successful in
her efforts on behalf of her mnor child. Therefore, we find
that she is entitled to an award of attorney’s fees, but only to
the extent her attorney’s charges and expenses are related to the
increase in child support decreed by the court. This case wll
be remanded to the trial court for a hearing to deternine the
fees and expenses to which Mther is entitled. See Folk v. Folk,
357 S.W2d 828, 829 (Tenn. 1962). The trial court’s holding that
she is not entitled to an award of attorney’s fees and costs is

rever sed.

VI

14



Finally, Mther seeks fees and costs incurred in
connection with this appeal. Since the vast majority of the
I ssues on this appeal have been found adverse to her, she is not

entitled to such fees and costs.

The trial court’s judgnent denying Mot her any attorney
fees and expenses at the trial level is reversed. 1In all other
respects, the judgnent of the trial court is affirmed. Costs on
appeal are taxed agai nst the appellant and her surety. This case
is remanded to the trial court for a hearing on the issue of
attorney’s fees and expenses. 1In all other respects, this case
is remanded for enforcenent of the trial court’s judgnent and
coll ection of costs assessed below, all pursuant to applicable

| aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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